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PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Tobacco and Primary Medical 
Services (Scotland) Bill.  It describes the purpose of each of the subordinate legislation 
provisions in the Bill and outlines the reasons for seeking the proposed powers.  This 
memorandum should be read in conjunction with the Explanatory Notes and Policy 
Memorandum for the Bill. 

POLICY CONTEXT AND SCOPE OF THE BILL  

2. The overall objective of the Tobacco and Primary Medical Services Bill is to continue the 
Scottish Government’s drive to improve Scotland’s health through the regulation of tobacco 
products and to ensure primary medical care services meet the needs of the people of Scotland.  
The tobacco provisions will introduce enhanced controls on the sale and display of tobacco 
products while the primary medical services provisions will honour Scottish Ministers’ 
commitment to a mutual NHS by requiring that all parties to a primary medical services contract 
regularly perform, or are engaged in the day to day provision of, such services.    

3. In relation to tobacco, the Bill provides specifically for: 

• the prohibition of the display of tobacco products and smoking related products (e.g. 
cigarette papers, cigarette filters) in premises where tobacco products are sold;  

• the introduction of a registration system for tobacco retailers;  

• a ban on the sale of cigarettes from vending machines; and 

• the introduction of a new system of sanctions for offences under the Bill with 
provision for fixed penalty notices and tobacco retailing banning orders. 

4. In relation to primary medical services, the Bill makes changes to the National Health 
Service (Scotland) Act 1978 (“the 1978 Act”) relating to the provision of primary medical 
services by Health Boards, including to–– 
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• amend and clarify the eligibility criteria for holders of primary medical services 
contracts;  

• simplify the lists of eligible contract holders;  

• require that all the contracting parties must regularly perform, or be engaged in the 
day to day provision of, primary medical services. 

SECTIONS OF THE BILL 

5. The Bill is divided into 35 sections and 2 schedules which deal with the following 
measures: 

• Sections 1 to 3 (display of tobacco products etc.) provide for the prohibition of the 
display of tobacco products or smoking related products (e.g. cigarette papers, 
cigarette filters, pipes) in premises where tobacco is sold with limited exemptions for 
specialist tobacconists and wholesalers.  There is also provision to allow regulation 
of the display of prices of tobacco products and smoking related products. 

• Sections 4 to 6 (sale of tobacco products) provide for the offence of selling tobacco 
or cigarette papers to under 18s; provide that warning notices must be displayed in 
premises selling tobacco; and ban cigarette vending machines.   

• Sections 7 to 17 (register of tobacco retailers) provide in relation to a new register of 
tobacco retailers and make provision for tobacco retailing banning orders which ban 
persons from selling tobacco products from particular premises for up to 12 months 
where they have been issued with a fixed penalty notice in respect of an offence 
under the Bill or been convicted of such an offence on 3 or more occasions within a 2 
year period.  

• Sections 18 to 24 (enforcement and fixed penalties) place a duty on local authorities 
to enforce the provisions of the Bill relating to tobacco displays, tobacco sales and 
the register of tobacco retailers.  Under these provisions council officers can issue 
fixed penalty notices for breaches of the law and have powers of entry to premises.  

• Sections 25 to 28 (miscellaneous and supplementary) provide for a presumption as to 
contents of containers; offences by body corporates; interpretation of terms used 
within Part 1 of the Bill; and the application of the Bill to the Crown.  

• Sections 29 to 31 amend the 1978 Act as regards eligibility criteria for persons 
contracting, or entering into arrangements, with Health Boards to provide primary 
medical services by simplifying and amending the lists of persons who are eligible 
and including a requirement that all the contracting parties must regularly perform, or 
be engaged in the day to day provision of, primary medical services.   

• Section 32 (orders and regulations) makes further provision in relation to subordinate 
legislation made under the Bill.  

• Sections 33 to 35 give effect to Schedule 2 which makes minor and consequential 
modifications to other legislation required following enactment of the Bill, and 
provide in relation to ancillary provision which Scottish Minister can make by 
subordinate legislation and as to the Bill’s short title and commencement.  
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• Schedule 1 (fixed penalties) makes provision for the operation of the fixed penalty 
notices system for offences under Part 1 of the Bill.  

• Schedule 2 (minor and consequential modifications) provides for minor and 
consequential amendments and repeals to legislation which is required as a result of 
the enactment of the provisions in the Bill.  

Further information about the Bill’s provision are contained in the Explanatory Notes and 
Financial Memorandum published separately as [SP Bill 22–EN] and in the Policy Memorandum 
published separately as [SP Bill 22–PM]  

RATIONALE FOR SUBORDINATE LEGISLATION 

6. The Bill contains a number of delegated powers provisions which are explained in more 
detail.  In deciding whether provisions should be specified on the face of the Bill or left to 
subordinate legislation the Scottish Government has considered which matters of overall 
structure and policy require detailed scrutiny through the full Parliamentary process against the 
need to: 

• ensure sufficient flexibility in the future to respond to changing circumstances and to 
make changes quickly without the need for primary legislation;  

• make proper use of valuable Parliamentary time; and 

• allow detailed consequential amendments to be made or kept up-to-date within the 
basic structures and principles set out in the primary legislation. 

7. When deciding whether negative or affirmative resolution procedure is appropriate, the 
Scottish Government has considered carefully the degree of Parliamentary scrutiny that is 
required for the particular regulations or orders concerned, balancing the need for an appropriate 
level of scrutiny with the need to avoid using Parliamentary time unnecessarily.  

DELEGATED POWERS 

8. This memorandum describes the provisions of the Bill which confer powers to make 
subordinate legislation. It sets out: 

• the persons upon whom the power to make subordinate legislation is conferred and 
the form in which the power is to be exercised;  

• why it is considered appropriate to delegate the power to subordinate legislation and 
the purpose of each such provision; and 

• the Parliamentary procedure to which the exercise of the power to make subordinate 
legislation is to be subject.  
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Section 1(2)(c) - power to prescribe requirements for a display permitted in a specialist 
tobacconist; section 1(3)(b) - power to prescribe requirements for a display permitted in a 
tobacco wholesalers and section 1(4) - power to prescribe requirements for other permitted 
displays.  

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

9. Section 1(1) of the Bill makes it an offence to display tobacco products or smoking 
related products in a place where tobacco products are offered for sale.  

10. Section 1(2) of the Bill provides an exemption from the offence in section 1(1) for 
specialist tobacconists and subsections 2(a) and (b) make provision as to requirements for this 
exemption to apply.  Section 1(2)(c) gives Scottish Ministers power to prescribe further 
requirements for the exemption to apply.  

11. Section 1(3) of the Bill provides an exemption from the offence in section 1(1) for 
tobacco wholesalers and subsection (3)(a) makes provision as to requirements for that exemption 
to apply.  Section 1(3)(b) gives Scottish Ministers power to prescribe further requirements for 
that exemption to apply.  

12. Section 1(4) of the Bill gives Scottish Ministers power to make further exemptions to the 
offence in section 1(1) and set down the requirements for that exemption to apply. 

Reason for taking powers 

13. The policy is for displays of tobacco products to be banned but it is accepted that 
particular circumstances may justify an exemption from this ban.  At present it is considered that 
the ban should not apply to specialist tobacconist and wholesalers.  Since an exemption is 
present policy in relation to those categories of retailers it is considered appropriate to exempt 
them on the face of the Bill.  While the general requirement as to the type of retailer who will 
qualify for the exemption can be set out in primary legislation, more detailed requirements in 
relation to the nature of permitted displays will also have to be prescribed.  These requirements 
are likely to be detailed in nature dealing with matters such as the size and positioning of the 
display and who has access to it.  They also may need to be changed over time in light of 
changes in the tobacco retail environment and consultation with stakeholders.  For these reasons 
it is submitted that use of subordinate legislation is more appropriate. 

14. Again while the policy at present is for only specialist tobacconists and wholesalers to be 
exempted it is accepted that the operation of the ban may highlight circumstances in which other 
retailers may be required to be exempted subject to the display meeting certain requirements.  
The power in section 1(4) will allow Scottish Ministers to extend the exemption without having 
to have recourse to primary legislation.  In addition, any such exemption is likely to set out 
detailed requirements for such displays and it is considered that such detail is more appropriately 
dealt with in subordinate legislation.   
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Choice of procedure 

15. It is considered that the negative resolution procedure offers sufficient scrutiny for 
regulations which are made under these powers.  The Regulations are likely to be detailed in 
nature and likely to be made following experience of how the law is operating in practice.  The 
negative resolution procedure is considered to offer an appropriate balance between flexibility 
and the need for scrutiny for provisions of this nature.  

Section 2 – power to provide that a display of tobacco products or smoking related 
products which also amounts to an advertisement is to be treated for the purpose of 
offences under the Bill and the Tobacco Advertising and Promotion Act 2002 as an 
advertisement and not a display or as a display and not an advertisement. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

16. Section 2 gives the Scottish Ministers powers to make regulations to provide that a 
display which could also be considered an advertisement is to be treated for the purposes of 
offences under the Bill and under the Tobacco Advertising and Promotion Act 2002 (TAPA 
2002), as either an advertisement or as a display.   

Reason for taking power 

17. Advertisements and displays are subject to different regulatory regimes.  Tobacco 
advertising is regulated by provisions in TAPA 2002 whereas displays (with the exception of 
displays on websites) are to be regulated by provisions in this Bill.  It may be necessary to clarify 
about what constitutes an advertisement and what constitutes a display so that it can be 
determined which regulatory regime applies.  It is considered to be appropriate to delegate the 
power to subordinate legislation so that such clarification can be done if and when the need 
arises.  

Choice of procedure 

18. This is a technical provision which is likely to be exercised following discussion with 
stakeholders.  The negative resolution procedure is considered to offer an appropriate balance 
between flexibility and the need for scrutiny for a provision of this nature.  
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Section 3(1) - power to impose requirements in relation to the display in the course of 
business of prices of tobacco products or smoking related products in a place where 
tobacco products are offered for sale. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

19. This section gives Scottish Ministers power to regulate, by imposing requirements on the 
display of prices of tobacco products and smoking related products at points of sale.  Section 
3(2) of the Bill provides that the regulations may make further provision about the meaning of 
“place” in section 1.  Section 3(5) provides that the regulations may make provision, similar to 
that in section 2 of the Bill, to provide as to whether a display of prices is to be treated as an 
advertisement or a display of prices for the purposes of offences under the bill or under TAPA 
2002.  Failure to comply with any prohibition or requirement in the regulations is an offence in 
terms of section 3(3). 

Reason for taking power 

20. Customers purchasing cigarettes will still be able to see lists of tobacco brands available 
in any retail outlet, with their prices, so they are able still to choose and purchase cigarettes. 
What this section does is to give Scottish Ministers power to regulate the display of such price 
lists.  Section 8 of TAPA 2002 currently gives Scottish Ministers power to regulate the display of 
prices in the context of controlling the advertising of tobacco.  The provision in the Bill 
replicates that regulation making power.  The aim is to allow Scottish Ministers powers to ensure 
that such lists are not used by retailers in a way which would defeat the purpose of banning 
displays of tobacco products.  It is considered appropriate to delegate this power rather than to 
have it in primary legislation as regulations are considered a more appropriate legislative vehicle 
for the detailed requirements which may be specified in the regulations and the likelihood that 
they may need to be altered over time to reflect changes in the tobacco retailing environment.  

Choice of procedure 

21. It is considered that the negative resolution procedure offers sufficient scrutiny for 
regulations which are made under these powers.  The Regulations are likely to be detailed in 
nature and likely to be made following experience on the operation of the law in practice.  The 
negative resolution procedure is considered to offer an appropriate balance between flexibility 
and the need for scrutiny for a provision of this nature.  
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Section 4(4)(c) – power to prescribe other documents which can be shown in terms of 
section 4(3). 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision  

22. This section enables the Scottish Ministers to prescribe documents, in addition to those 
laid down in the Bill (i.e. passport and EU photo driving licence), which retailers may accept 
from those wishing to purchase tobacco products as proof  that they are aged 18 or over.   

Reason for taking power 

23. This will enable Ministers to define other documents, such as Proof of Age Standard 
Scheme (PASS) approved cards, such as the Young Scot National Entitlement Card, which may 
be used by young people to demonstrate to retailers that they are over 18 and thus legally entitled 
to be sold tobacco products.  Once again stakeholders would be involved in discussions to 
determine which other documents should be prescribed as acceptable to prove a potential 
customer’s age.  As these recommended documents may change over time, subordinate 
legislation allows the necessary flexibility to institute such a change without recourse to primary 
legislation. 

Choice of procedure 

24. This provision is intended to ensure that the list of documents which may be used as 
proof of age is kept up to date.  This is a relatively non-controversial and straightforward matter.  
The negative resolution procedure is considered to offer an appropriate balance between 
flexibility and the need for scrutiny for a provision of this nature.  

Section 5(5) – power to prescribe the dimensions of the warning notice to be displayed in 
premises where a tobacco business is carried on and the size of the statement to be 
displayed on it. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

25. The provisions of section 5 require a warning notice to be displayed in premises selling 
tobacco products indicating that it is illegal to sell tobacco products to anyone under the age of 
18.  Section 5 also prescribes the manner in which it should be displayed.  Section 5(5) enables 
Scottish Ministers to prescribe the dimensions of the required warning notice and the size of the 
statement to be displayed on it.  This is a restatement of an existing provision which is currently 
in the Tobacco and Young Persons (Protection from Tobacco) Act 1991.   
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Reason for taking power 

26. The aim of this provision is to ensure that the warning notices required to be displayed in 
shops are of a consistent size and format throughout Scotland.  The dimensions of warning 
notices relating to the sale of tobacco products is already laid down in subordinate legislation: 
the Protection from Tobacco (Display of Warning Statements) Regulations 1992.  These 
regulations are technical in nature and the required dimensions of the notice may need to be 
altered over time.  Subordinate legislation allows the necessary flexibility to institute such a 
change without recourse to primary legislation.  

Choice of procedure 

27. It is considered that the negative resolution procedure offers sufficient scrutiny for 
regulations which are made under these powers.  The provisions are technical detail rather than 
matters of principle.  Negative resolution procedure is considered to offer an appropriate balance 
between flexibility and the need for scrutiny for a provision of this nature. 

Section 8(2)(d) - power to prescribe information in addition to that which is provided for in 
the Bill which must be contained in an application to be registered in the Register of 
tobacco retailers. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

28. Section 8 requires tobacco retailers to apply to be on the register of tobacco retailers 
which will be held by Scottish Ministers.  The main requirements of the registration scheme are 
on the face of the Bill.  Section 8(2)(d) allows Ministers to prescribe additional information 
which must be included in the application to be put on the register.  

Reason for taking power 

29. Section 8(2) of the Bill sets out the main information which Scottish Ministers will 
require to allow them to process applications.  Practical operation of the register however may 
reveal that it would be helpful to have additional information.  This power allows Scottish 
Ministers flexibility to require that information through legislation to achieve effective operation 
of the Register.  Given both the detailed nature of such provision and the need for flexibility to 
allow Scottish Ministers to respond to experience of the Register in operation, it is deemed to be 
an appropriate matter for subordinate legislation.  

Choice of procedure    

30. Since regulations made under this power will be uncontroversial and administrative in 
nature, it is considered that negative resolution procedure will provide the appropriate level of 
Parliamentary scrutiny.  
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Section 17 – power to provide that in its application to vessels, vehicles and other moveable 
structures, Chapter 2 of the Bill shall be subject to such modifications as Scottish Ministers 
consider necessary or expedient. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

31. Section 17 enables the Scottish Ministers to make any modifications which may prove to 
be necessary to ensure that the provisions in Part 2 of the Bill relating to the registration of 
tobacco retailers are effectively applied to vessels, vehicles and other moveable structures.  

Reason for taking power 

32. Section 13 makes it an offence for an unregistered person to carry on a business involving 
the sale of tobacco products by retail.  This means in effect that any person selling tobacco 
products whether from fixed premises or vessels, vehicles or other moveable structures will 
require to be on the register of tobacco retailers.  While, at this stage, there are no particular 
modifications to the proposed registration arrangements, it is considered that the practical 
operation of the requirement to register may reveal issues in its application to non fixed 
premises.  It is considered therefore that some further specification of how the law applies to 
such premises may be needed.  The aim is to achieve an effective register with details of all 
premises from which tobacco products are retailed.  Subordinate legislation offers Scottish 
Ministers the flexibility to respond to such issues without having to have recourse to primary 
legislation.  In addition the nature of any provision is likely to be detailed.   

Choice of procedure  

33. The Bill already provides for the registration requirements to apply to such moveable 
premises.  Regulations made under this power will not alter that position but simply make any 
necessary modifications necessary to ensure that the provisions apply effectively given the 
particular nature of those premises.  It is suggested that negative resolution procedure will 
provide the appropriate level of Parliamentary scrutiny for such provisions.  

Section 27(3) – power to modify the list of smoking related products as Scottish Ministers 
consider appropriate. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 

34. This provision enables Scottish Ministers to modify the list of smoking related products 
defined in the Bill.  At present the smoking related products currently listed are: cigarette papers; 
cigarette tubes; cigarette filters; apparatus for making cigarettes; cigarettes holders; and pipes for 
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smoking tobacco products. Premises which sell tobacco products are also banned from 
displaying smoking related products in terms of section 1 of the Bill.   

Reason for taking power 

35. The list of smoking related products set out in section 27(2) are those which have been 
identified as appropriate at this point of time.  However, the form of smoking related products 
may change over time and it is considered to be appropriate for Scottish Ministers to be able to 
modify the list to reflect future developments.  As this power will only be exercised should the 
need arise, it was deemed to be an appropriate matter for subordinate legislation.  Subordinate 
legislation also offers flexibility to allow the list to be updated without having to have recourse 
to primary legislation. 

Choice of procedure  

36. As the alteration to the list of smoking related products would alter fundamentally the 
scope of the display ban, it is considered appropriate, for proper Parliamentary scrutiny, that 
affirmative procedure be adopted.  This is particularly desirable given that this would create a 
new offence in relation to the display of a particular smoking related product when offered for 
sale where tobacco products are sold, which is currently not covered by the proposed prohibition 
on display.  

Section 30 – section 17C arrangements: persons with whom agreements can be made (new 
section 17CA of the 1978 Act). 

New section 17CA(1) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

37. Section 30 of the Bill inserts new section 17CA into the 1978 Act.  Section 17CA(1) 
provides that a Health Board may make an agreement under section 17C of the 1978 Act, 
“subject to such conditions as may be prescribed”.   

Reason for taking power 

38. This power will be used with the aim of ensuring that all patients of any practice which is 
run under a section 17C agreement are provided with high quality services.  Regulations may 
impose conditions on Health Boards as to the persons they may enter into agreements with. In 
the existing section 17D of the 1978 Act, there is a power to prescribe conditions in respect of 
medical practitioners and health care professionals.  Section 17D(1A) allows conditions to be 
prescribed for other categories of person.  The reference to “subject to such conditions as may be 
prescribed” in new section 17CA(1) is a general restatement of the existing provisions.  This 
power provides flexibility should it be necessary to prescribe further conditions as to the 
eligibility of those who may make section 17C agreements. 
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Choice of procedure  

39. Under the 1978 Act “prescribed” means prescribed by regulations made by the Scottish 
Ministers, which will be subject to negative procedure by virtue of section 105(2) of the 1978 
Act (save for a few specified exceptions).  The use of negative resolution is consistent with other 
similar powers under the 1978 Act and the existing powers in section 17D are also subject to 
negative resolution procedure.  The use of negative procedure is considered to offer an 
appropriate balance between the need for adequate scrutiny and necessary flexibility to manage 
the degree of technical detail and changing requirements of primary medical services in the NHS 
in Scotland.   

New section 17CA(5) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

40. New section 17CA(5), inserted by section 30 of the Bill, provides that regulations will set 
out what constitutes regular performance of, and being engaged in the day to day provision of, 
primary medical services for the purposes of being eligible to enter into section 17C 
arrangements or any other arrangements made by a Health Board for the provision of primary 
medical services.  

Reason for taking power 

41. The new involvement criteria are introduced by the Bill at sections 17CA(3) and (4).  The 
intention will be to use the regulation making power to set out in more detail what will be 
required to demonstrate regular performance and engagement in the provision of primary 
medical services.  For example, the regulations will set out details of the time commitment 
required to fulfil both “regular” and “day to day” involvement.  The regulations will also make 
provision for certain periods where a person is not meeting the requirements of the involvement 
criteria, such as during maternity leave or training periods, to be disregarded for considering 
whether the involvement requirement is met.  

Choice of procedure 

42. The detail of the involvement criteria is most appropriately specified in regulations, as a 
high level of detail in both technical and practical standards will be required.  As eligibility based 
on the involvement criteria is new, flexibility will be required to respond to the changing 
demands of the NHS service provision and workforce.  Negative resolution is considered 
appropriate for this type of detailed, technical regulation affording the Parliament the proper 
level of scrutiny whilst enabling a degree of adaptability.  
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New section 17CA(7) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

43. Section 30 inserts new section 17CA(7) into the 1978 Act, which enables the Scottish 
Ministers to make regulations which detail the effect on a section 17C agreement which is 
entered into with a partnership, of any change in membership of that partnership.  

Reason for taking power 

44. A change in the membership of partnership may impact on the eligibility of the 
partnership to enter into a section 17C arrangement with a Health Board.  In Scotland a 
partnership is a legal entity separate from its members, and by this power the Scottish Ministers 
may make regulations to clarify what effect a change in membership will have in relation to the 
holding of a section 17C arrangement.  The power simply restates the existing provision at 
section 17D(1B) of the 1978 Act and gives Ministers the flexibility to consider whether they will 
need to make provision where there has been a change in membership and take account of 
practical and legal issues that may arise in future as a consequence of changes in membership of 
a partnership as it impacts on the agreement.   

Choice of procedure 

45. This power is intended to be used to clarify the effect on primary medical services 
arrangements where there is a change in membership of the partnership.  Negative resolution is 
consistent with other similar powers in the 1978 Act and provides the appropriate level of 
Parliamentary scrutiny given the technical nature of the power.  The existing power in section 
17D(1B) is also subject to negative resolution procedure.   

Section 31 - Eligibility to be a contractor under the general medical services contract (new 
section 17L of the 1978 Act). 

New section 17L(1) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

46. Section 31 of the Bill inserts new section 17L into the 1978 Act.  Similar to the power in 
section 17CA(1) for section 17C arrangements, section 17L(1) provides that a Health Board may 
enter into a general medical services contract “subject to such conditions as may be prescribed”.   
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Reason for taking power 

47. As for the corresponding power for section 17C arrangements, this power will be used 
with the aim of ensuring that all patients of any practice which is run under a general medical 
services contract are provided with high quality services.  Regulations may impose conditions on 
Health Boards as to the persons they may enter into contracts with.  In the existing section 17L 
of the 1978 Act, the Health Board may enter into a general medical services contract with 
eligible persons subject to such conditions as may be prescribed.  New section 17L(1) restates 
this existing provision.  This power provides flexibility should it be necessary to prescribe 
further conditions as to the eligibility of those who may enter into general medical services 
contracts.  

Choice of procedure 

48. As considered above in relation to the equivalent power in section 17CA(1), the use of 
negative resolution procedure is consistent with other powers under the 1978 Act and the 
existing power in section 17L.  The use of negative procedure is considered to offer an 
appropriate balance between the need for adequate scrutiny and necessary flexibility to manage 
the degree of technical detail and changing requirements of primary medical services in the NHS 
in Scotland.   

New section 17L(5) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 
49. New section 17L(5), inserted by section 31 of the Bill, provides that regulations will set 
out what constitutes regular performance of, and being engaged in the day to day provision of, 
primary medical services for the purposes of being eligible to enter into a general medical 
services contract. 

Reason for taking power  

50. This power allows for the same specification of detail to be set out as regards the 
involvement criteria for entering into a general medical services contract, as set out above for a 
section 17C arrangement.   

Choice of procedure 

51. As for the power under section 17CA(5), negative resolution is considered to be the 
appropriate procedure for regulations made under this power which will contain a high level of 
technical and practical detail. 
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New section 17L(7) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

52. New section 17L(7) of the 1978 Act enables the Scottish Ministers to make regulations 
which detail the effect on a general medical services contract which is entered into with a 
partnership of any change in membership of that partnership.  

Reason for taking power 

53. This power corresponds to the power taken under section 17CA(7), and is to allow 
Scottish Ministers to ensure the effect of a change in membership of a partnership holding a 
general medical services contract, on that contract.  It restates the existing provision at section 
17L(4) of the 1978 Act. 

Choice of procedure 

54. As set out above for the equivalent power under section 17CA(7), this is a technical 
power, and negative resolution is considered appropriate.  The existing power in section 17L(4) 
is also subject to negative resolution procedure.   

Section 34(1) – power to make (a) such incidental or consequential provision or (b) such 
transitional, transitory or saving provision, as Scottish Minster consider appropriate, for 
the purposes of, or in connection with, or for giving full effect to, any provisions of this Act. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: affirmative/negative resolution of the Scottish Parliament 

Provision 

55. Section 34(1) provides that the Scottish Ministers may by order make incidental or 
consequential provision or such transitional, transitory or saving provision for the purposes of, or 
in connection with, or to give full effect to any provisions of the Bill.  In so doing Scottish 
Ministers may modify any enactment, instrument or document.  

Reason for taking power 

56. This provision is necessary for ensuring a smooth transition from the current law on 
tobacco display and sales and the provision of primary medical services to that in the enacted 
Bill.  It is difficult to predict the precise transitional and other arrangements that will be needed 
over time.  In addition they are likely to either be minor modifications in the case of incidental or 
consequential provisions or deal with the detail in the case of transitional provisions and savings.  
It would not be an effective use of Parliament’s time or the Scottish Government’s resources to 
deal with such matters through primary legislation.  They are best addressed through subordinate 
legislation.  
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Choice of procedure  

57. The power is restricted in that it can only be used for the purposes of giving full effect to 
any provision of the enacted Bill.  An order under this section is subject to negative procedure 
except where it contains provisions which add to, replace or omit any part of the text of an Act.  
It is considered that these procedures offer levels of scrutiny appropriate to the nature of the 
provisions which can be made under these powers.   

Section 35(3) – power to appoint by order by the order the day of coming into force of the 
provisions of the Bill, except Part 3. 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: no procedure  

Provision 

58. Section 35 provides for all sections of the enacted Bill, other than Part 3 which makes 
general provision, to come into force on such a day as Scottish Ministers appoint by order.  Part 
3 of the Bill comes into force on the Bill receiving Royal assent. 

Reason for taking power 

59. This is a standard order-making power.  As usual with commencement orders, no 
provision is made for laying the order in Parliament as the power is to commence provisions the 
Parliament has already scrutinised together with any consequential or transitional arrangements.  

Choice of procedure  

60. Whilst the order will not be subject to Parliamentary procedure as such, the Subordinate 
Legislation Committee will, in terms of its remit, have the opportunity to consider the order.  
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Schedule 1 – Fixed Penalties   

Paragraph 3 of Schedule 1 – power to prescribe the time after which a fixed penalty notice 
may not be given. 

Paragraph 4 of Schedule 1 – power to prescribe the amount of fixed penalty and the 
discounted amount. 

Paragraph 11(1)(a) and (c) – power to prescribe the form of fixed penalty notices and the 
method or methods by which fixed penalties may be paid. 

Paragraph 11(2) – power to modify paragraph 5(1) and (4) of schedule 1 to substitute a 
different deadline for payment. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament  

Provision 

61. Schedule 1 to the Bill makes further provision about fixed penalty notices which are 
provided for under section 20 of the Bill.  Fixed penalty notices can be issued by enforcement 
officers appointed by local councils in respect of offences under Part 1 of the Bill.  Paragraph 3 
of Schedule 1 gives Scottish Ministers power to prescribe a period of time following the 
commission of the offence to which the penalty relates after which a fixed penalty notice cannot 
be issued.  Paragraph 4 of schedule 1 gives Scottish Ministers power to prescribe the amount of 
the penalty and also the discounted amount which is the lesser amount of penalty due if payment 
is made within a certain period of time.  Paragraph 11(1)(a) and (c) give power to prescribe the 
form of the notice and also the way in which it can be paid.  Paragraph 5 sets out the deadlines 
for paying fixed penalty notices.  It provides that the discounted amount must be paid within 14 
days or the full amount within 28 days.  Paragraph 11(2) gives Scottish Ministers power to 
substitute different deadlines. 

Reason for taking powers 

62. The broad parameters for the system of fixed notices to apply to offences under the 
enacted Bill are on the face of the Bill.  However, it is considered appropriate for Scottish 
Ministers to prescribe in subordinate legislation the detail of the scheme.  These are essentially 
administrative matters which may require to be amended from time to time and it would not be 
an effective use of Parliament’s time or the Scottish Government’s resources to deal with such 
matters through primary legislation.  They are best addressed in subordinate legislation.  

Choice of procedure  

63. It is considered that the matters being prescribed involve the detail of the fixed penalty 
system and accordingly negative resolution procedures provide the necessary level of scrutiny 
for orders under paragraph 3 and 4.  
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Schedule 1 – Fixed Penalties 

Paragraph 10 – power to make regulations about (a) the application by councils of 
payments received under this schedule, (b) the keeping of accounts, and the preparation 
and publication of statements of account, in relation to payments received under schedule 
1. 

Paragraph 11(1)(b) – power to prescribe the circumstances in which fixed penalty notices 
may not be given. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament  

Provisions 

64. The fixed penalty system for offences under Part 1 of the Bill is to be enforced by local 
councils.  Paragraph 10 of Schedule 1 gives Scottish Ministers power to make regulations about 
how Councils use payments received from such fixed penalties and also their accounting 
requirements.  Section 20 of the Bill provides that an enforcement officer may give a person a 
fixed penalty notice if the officer has reason to believe that the person has committed an offence 
under Chapter 1 or 2 of Part 1.  Paragraph 11(1)(b) allows Scottish Ministers to prescribe certain 
circumstances where although section 20 might apply, a fixed penalty notice should not be 
given. 

Reason for taking power 

65. The powers in paragraph 10 of schedule 1 are required to ensure the proper use of funds 
received by councils for payment of fixed penalties.  Requirements can also be set down to 
ensure proper accounting of such payments. These matters involve the detail of the system and 
for that reason are considered best left to subordinate legislation.  In relation to the powers in 
paragraph 11(1)(b) of Schedule 1, this is to enable Scottish Ministers to make provision if the 
operation of the fixed penalty system shows that notices are being issued in circumstances where 
it is inappropriate to do so and e.g. it would be more appropriate for the alleged offence to be 
prosecuted.  It cannot at present be anticipated what these circumstances may be or indeed if 
such provision will be required.  This matter is accordingly left to subordinate legislation. 

Choice of Procedure 

66. It is considered given the nature of these provisions that affirmative procedure is 
appropriate.  The paragraph 10 and 11(1)(b) powers enable Scottish Ministers to direct Councils 
in the use of payments received by them and in the exercise of their enforcement functions in 
relation to the issuing of fixed penalty notices.  It is considered that these are substantive matters, 
legislation on which merits greater scrutiny.   
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Schedule 2 

Paragraph 4 – repeal of section 9 of the Smoking, Health and Social Care (Scotland) Act 
2005. 

Provision 

67. Paragraph 4 of Schedule 2 to the Bill repeals section 9 of the Smoking, Health and Social 
Care (Scotland) Act 2005.  Section 9 gave Scottish Ministers power by order to modify section 
18 of the Children and Young Persons (Scotland) Act 1937 which is the provision which makes 
it an offence to sell tobacco to under age persons.  The power is to substitute a higher age at 
which a person can be sold tobacco.  Scottish Ministers exercised this power in the Smoking, 
Health and Social Care (Scotland) Act 2005 (Variation of age limit for Sale of Tobacco etc. and 
Consequential Modifications) Order 2007.  This modified the 1937 Act to raise the age from 16 
to 18. 

Reason for repeal of power 

68. This power is now being repealed.  The provision in section 9 of the 1937 Act regarding 
sale of tobacco to persons under 18 is being restated in section 4 of the Bill and section 9 is to be 
repealed.  The power in section 9 of the Smoking, Health and Social Care (Scotland) Act is 
therefore being repealed as redundant.  There is no policy at present to further raise the age at 
which a person can be sold cigarettes. 
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